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Oatober ‘. 1973

The Honovable David S, Parker
Governor of the Canal Zone
¥alboa lieights, Canal Zons

Dear Governsr Parkar: '

Reference is made to your letter of July 12, 1973, requestiug a
decinion from nuxr Office concerning tha!payment of tropical differentisl
to certain female employees of the Panama Canal Zone Govarnment.

You stata that tha United Statas citizen amployees of the Cazal

Zone Governnent gencrally have parmanent status, as distinguished from
a Muited tour of duty, and may remain in the Canal Zone during all or
moat of their working lives. As a result, their familiea and those of
United States military perasonnel in the Canal Zene forxn a pool of United

) States citizens frow which appointments to tha positions in the Canal

| Zone may be made without the need of recruitment from the United States,
Obviously the dependent who reaches majority, is employed, and estab-
lishea his or her own household in the Canal Zono nmay occupy & job that
is the rcason fcr the fanily in tha arer, becausa persons who are the
imeigration vresponsibility of the United States can remanin thers only
wo long as thry are employed by the Government,

You svhmit the following list of wmaxrried femala employees of the
Canal Zone Guvirament, all of whoa are United States citirzens, with a
resuno of thel: enployment history which you state is representative
of tha types of claims recofved in your office for payment of tropical
differentials |

Nana Married to

L

"(1) Asbuleda, Renata K, Panamanian sculptor and official
fo Panama's ninistry of education

"(2) Dymoud, Ray R. U.8. citizen employee of Ford
Motor Co. based in Panama

"(3) Jurado, Sua M, Pananmanian who ie self-employed
wanufgcturers' representative
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" Nane ' | Harried to
"{4) Kwai Ben, Beatrice Panansnian exployed by private
coupany in Panmna
(5) lakibhin, Shirley 8, 'U.8, citiven who ie self-esployed
: in Panaxus -
"(6) Zeimetx, Hargaret U.8. citizen who is owner and .

general nanager of a steamship
agency operating in the Canal
Zone and Panama'

Tha Arboleda Claim

Dxs Atboleda 19 employed by the Canal Zone Government as director
of its Hoental Jlealth Center, Jlar pay ie fixed adninistratively at a
grade equlvalent to GS-15, Pursuant to our decision B-175954, dated
Soptenber 26, 1972, Dr, Arboleda was paid the tropical differential for
a period prioxr to January 10, 1971, which she had heen considered in-
- eligible to rescelve under the terms of section 253,135 of title 35 of
tha Coda of Faderal Regulations (CFR) as the yagulation then read,
Dr, Arboleda was recruited by the Cenal Zone Govornment for work ina
tha Canal Zon's when she was residing in the United States at which timd
+ ghe was soparutad from her husband, She cama to tha Canal Zone from
y the United States in 1965 and was divorced in llovenber of that year, In
| Januiary 1964¢ che married a Panamanian citigen residing in tha Republic
. of Panana adjaitent to the Canal Zonae. Her husband is employed by the
R ninistry of educnation of tha Government of Panama as direcctor of an arts
and culture center, He is alao a well-known sculptoy and 1s imderstood
.0 have been cornissioned from tinma to tina to executa inportant publie
monumonts. Dr. Arboleda bxought to the Canal Zone with her a child by
-her prior mnarriige and ahe now resides with her family in Canal Zonu
quarters assipned to her by tha agency on the basis of her position aa
directcer of the llental Health Center., '

Tha Dymond Claim ' . T

! ) g .
Mrs, Ray R, Dymond 13 employed by the agency's police division as
a youth officer.at a grade equivalent to GS-7. She come to Pansama iu -
September 1971 with her huabsnd, Kr, W. J. Antliony Dymondi, who is a
United States citizen employed by the Ford Motor Company. Mrs, Dymond .
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was hired locally hy the Canal Zone Coverament in November 1971, Sla v
contends that her husband has only tcuwporary imigration atatus and has
been unablae to obtain parmanent residence in the Republic of Panwaa,
She states that his job requires him to vspend a asubatantial portiom of
hie time txaveling throughout Latin America and that ha continues vo
work from a base in Penana primarily becauss of her employsent in tha .

‘Caual Zone, . , | A

The Jurado Claim .
Hre, Sua H. Jurado is exployed as an elementary teacher in the
division of schools, Sha ig paid at a grade equivalent to class 13-C
on the teachers' pay schedule for the District of Columbia,  She was
recruited from tha continental United States and commenced weork in the
Canal Zone in Scptember 1960, On March 25, 1961, che narriad Rosendo
Jurado, a Panamanian citizen, Mra, Juradec resides with her hucband in
Panama City, Republic of Panama, whare he is nelf-employed ss a manufacturor's,
zepressntative, . 3 y 4
0 d AR A
) The Kwai Den Claim » -?~~i
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Mrs, Deatrica Kwal Ben ia enployed in the health burasty zs a
poraonnel assistant at a grade equivalent ¢o G5-9, Sha resides in the = W
Ropublic of Panama with her husl.ind, Olivar iwai Ben, & Panananian '
eitizen oaployed by Framorco, Ine., a private company, MHras, Kval Den
was born in tha Republic of Panana and at tha tima of her narriage in
1958 ohe vas employed by the Amerii.un Embassy in Panawa City. [er emn-
ployment by the fnbassy terminated in Novemhir 1960 and in January 1961
sha wvas enployed in the Canal Zona by the Pawwrma Canal Company. lHer
gransfer to the Canal Zone Governnent in Janusry 1967 was accomplished
with no break in service. )

The Makibbin Claim

Mra. Shirlaey S. Makibbin is employed &s s supervisox of elementary
achools iu the divieion of schools:. Sha is cuupensated at a grade
aquivalent to ¢lase 8-C on the teachors' pay schedule for the District
of Colunbla, !re. Makibbin resides in Panama where her husband, George D,
Makibbin, a United States citizen, is self-cuployed. Both MHra, Makibbin
aud her husband wera born in thae Canal Zona and she has n¢ legal residoemce
in the United States. At the time of her marriage in June 1950 she vas -
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emplioyed by the Canal Zone Governmant, In December 1956 rha resigned

in ordsr to accowmpany her husband to lionduras vwhers he had been trans-
fexrr3d by his employer, 6hs raturnad to Panama in August 1960 and was
reemployed by the schools divisicn of the Canal Zone on Septenber 7,
%960, Xt is underatood thet her huaband was then unemployed duwa to poor
health. Sha has been codqtinuously employed since 1960 and was promotad
to her presant position m August %, 1969, '

Tha Zeinets Claim

Mrs. Margamit Zeimets is edploynd a3 & secratary in the cdvil

. affairs bureav ut a grada equivalent to CS5+6, Ghe was born in the

Republic of Panana ond has been continuously employed in tho Canal "one
by the United States Governmen\: since 1945, 1In 1948 she married Frank X,
Zalwets, u Unitad States citizen, Ue is presently owner and caneral rwn-
ager of a privata steawmehip agency that functions in both the Canal Zons
and the Republic of Panana,

-

It 48 stated that the clain of.Rnnnta Arboleda wes forxrxarded to our

Offica by tha claimant and beara Tlaim No, 2~2475150, You state you hava
ot gubmitted an sdminfistxativa report to our Office and request that it
ba adjudicated on the bhasis of your submiesion, ¢togather vith the five
other ropreseutativa cases, Of the five additional cagses, sattlenents
ware issued by our Office on Decemdear 1, 1971, and Septomber 25, 1972,

iw the cases of Sue M, Jurado and Shirley 8§, Makibbin, Those settlae-
manta wora for tropical differential for the period prior to January 10,
1971, and prior to the anendmant to paragraph (b) of section 253,135,
titla 33 of the Code of Fedoral Ragulations, portaining to the payment

of tropical dilforential fo the Canal Zona,

/ Your doubt ‘.n the mattar arises from tha contention heins nade by
soma claivants that tha provisiona of section 253,135 of 35 CFR are in
violation of seacion 3 of Public Law 92-187, 85 Stat. 644, or of section
717 of the Equal Employmeat Opportunity Aat of 1972, Publias lLav 92-261,
86 Stat, 111,

Section 3 of Public Law 92-187 provides as foliova: . A
8EC, 3. Section 7152 of title S, United sw.u

Coda, relating to tha prohibition on discrimination in ‘-

exployment Lecause of marital status, is amended—- :
. ‘ ¢ !

L)

-

4



. N '
'

"(1) by inserting '(a)' immedistely before
"The President'; and - .

« "(2): by adding at the end thereof the following
new subsections: |

"(b} Regulationa prercribed under any provision of
thias title, or under any other provision of law, granting
benefits to employees, shall provide tha samn. benefits for ..
a narried fenale enployee and her spouse and children as are . .
provided for a married male employea and hie spouse and
children, '

"(c) Notwithatanding any other provision of law, any
provision of law providing a benefit to a male PFaderal ea-
ployce or to his spougse or fanily shall ba decmad to provide
the sana benefit to a female Fedoral employee or to her
spouse or family," | \
Regarding the intent and effect of the abovae section, llouse Report
No. 92-415, 92d Cong., 18t soss,, states tha following! ., L

"Saction 3 of the bill anonds section 7152 of title 5, .o
United Svates Coda, by adding a new subaection (b) thereto, 3
The new subsection (b) requires that regulations issued

- under eny provision of law granting benefits to employaas
(as detined in section 2105 of title 5) ohall provide the
sane benefits for married femalo eaployces as are provided
-+ for marricd nale enployeas, Tha intent of this proviaion
[ 1is to prohihit discrinination becausa of sex in regulations

y which gover: tha granting of variocus benofits to employees.

A1l persoris who are employed under identi{cal circumaetances
should be entitled to the sama employae benefits,

. = ol
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. "The Cnamittee understands that certain regulations , .
(particularly ones issusd by the Department of State and 3
the Departnent of Defeunse) governing payment of various '
sllovances and differentials wvhich are viewed prinmarily -

as recruitnont incentives do not authorize the payment -

of such allowancaes and differentials to & narried nale

.u-xmg- L .

or female employee vwhose presencae in a foreign area is . -

prinarily attributable to a desire to be with his or her
‘spouse ruther than to his or her Federal employment. The

! . ﬂ’u
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Cocmittea does not iritend to altev such practice and -
this provision should rot be construed ns requivcing a .
change in the exdating practice.

L]
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"# % & The Committee helieves that no additional IR
cost to thae Govornment will xesult from the enactuent .
of section 3 of tha bill, since ths comittee is ad~- :
vised that ¢urrent vajulations granting employee bene- .
£its do not diatinguish botvecn Zemale and male employees,"

Title VII of the Civil Rights Act of 1964, 70 Stat, 253, 42 VU.8,C,
2000e et seq., was amanded by Public Law 92-161, approvad lMarch 24, 1972,
by adding section 717, Subsection 717(a) provides as follows:

"sEC, 717. (8) All personnel actions affecting
employees ox applicants for employment (except with repard
to aliens exployed outsida tha limits of the United States)
in vdlitary departments as defined in section 102 of
title 5, United States Code, in executiva agencies (other-
than the General Accounting Office) aas defined in sectica 105
of titla 5, United States Code (including cmployees and ap- y
plicaats for employment who are paid frowm nonappropriated '

%3 funds), ip the United Sta%tes Poastai Scrvica and the Postal
.2  Rate Commisaion, in thosa units of the Governoont of tha
”ﬂ District of Colunbia having positions in tha competitiva

gorvice, and in those inits of tha legislative und judicial
; branches 2% the Faderal Govormmant having positions ir tha
competitiva service, and in the Library of Congreass shall
be mada fri:e from any discrimination bnsed on race, color,
religion, jex, or nutional origin.”

This subaection provides that all personnel actions affecting employees
or npplicanta for enploynient in tha competitiva sexrvica of the United
States or in poaltions of the District of Columbia government coverad by °
the Civil Service Retirement Act shall be uade frece from discrimination

based on raca, color, religion, nex, or national origin, v
Reaardina the denial of the tropical diffarential t; certain married
woran, 33 CFR 253,125 provides in parxtinent part as followss ; -
: * ‘ ! . ,‘._, .
, -6 - ' :
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Canal Zone,

becausa of her ¢ eploynent,
illneas of hias ratherz,

for an artist,
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"(b) The txopical differential shall ba paid to
exployces who are U,8, citizens except au provided in
the follmring subparagraphss

(1) Vhen a U,8, citigzen &nployee 1a married to

another U,8, citizen employes, the differential may bs
paid to onm aspousas only,

"(2) When a U,8, citizen employea is murried to
a person not employed by a department such employes 1is
eligible to receive the differential only if such em-
ployee is the rembe= of tha family whose job may
ressonably ba deemed to ba tha job which determinea
the location of tha family in the arca, The spouse
of & porson serving in the VU,S, military forces in
the area ghall not ba deemad to be a person whose job
determinos such locatiom,' ‘

The firat aubaection cited above does not appear to violate the intent

of the statutes in question since it merely limits the allowance to

ona spousa only and does not distinguish between female and male employces.:
The second provision denics tha allovance to a married woman only when

her job is not tha one determining the presence of the family in the

This is in accord with tha legislative intent as expressed

1 - in the report cited above. The regulations, as amended on January 10,

1971, are equally applicabla to males as well ne femalaes and from that

date would uot appaar to be surceptibla to auy allegation of dimcrimination
becauss of sex,

o+ Drs Arboleasa cama to tha Canal Zone with her daughter in 1963, for
the sole reasor, >f employment and was assigned housing in the Canal Zone
. ller huaband who had spent the mnjority of

,his adult life ia Euxops had returned to Panama in 1962 hacause of the
At the tine sha wet her husband-to~ba he was on
the point of leaving for Hexico as Panama proved financially unrewarding
De, Arboleda states that her husband etays in Panama.
because ef her employment aince her annual aalary
the annual income received by i:er husbzid. Under thesa circumatances .
we find that Dr. Arboleda's job in tha Canal Zono is thae one which de-
ternines the location of her family in that area and she is entitled to ,
tropical differcntial from January 10, 1971,
a0t submitted a raport to our Transportation and Claims Divisionm,

-t

amountes to four times

Aa woted sbove you have
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Accordingly, we have no financial data upou which to f<sus a seitlement, \;\
.. In order to expedite saettlemsnt ws hereby authorize y iur sgency to com-
pute tha tropical differential due under this decision and pay Dr, Arboleda

the sun found_due.

In Mrs, Dymond's case the record indicates that she accompanied
her husband to Panama solely because of his employment with the Ford Motor '
Coxpany and sha subsequently was hired locally, Therefore, it cannot be
said that it is her job which determines the location of the family in the
Canal Zone area, In thias regard there is a rebuttable presunption that’
the job of a locally hired employee is not the determinative factor in '
the location of a family. Accordingly, on the facts presented, her claim
for tropical differential is for disallovance,

Mrc. Jurado was recruited in the U.S, and afte~ arrival in Fanama
and while still employed she married a Panamanian cicizen who is self-employed
in Panana City, On the basis of these facts alone 4t is not clear whose
job 1a determinative of the location of the fanily, Uowever, if it Us true
aa you indicate that the claimant's job produces a significantly smaller
| percentage of total family income we sce no basis for questioning your
detormination on the present recoxd,

In none of the remaining cases was the clajimant recruited for duty
in the United States and no facts ara set forth sufficient to support a
conclusion that their jobs were the primary reason for their presence in
the Canal Zona, Thus for reasous similar to those exprcassed above in the
Dynond case, we are of the opinion that on the facts submitted the jobs
of Hra. Kwai Ben, Mras, Makibbin, aad Mrs, Zeimetz are not the ones present}
deternining their presence in ¢he Canal Zone and they are not olipibie to
vecaiva tropical differential, . '

As to providing guideiines that may be utilized generally in
daternining tha right %o tropical differentisl, we must point out that
each case will have to be dotermined on its own merite in view of varying
factual circumstances therein.

Sinceresly yours, 5 .
[ ' [ v

S ' - \ ' Faul G, Dembling . .

P oy sl

or ths Comptroller General
of thp United States
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